IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.903 OF 2017

DISTRICT : MUMBALI

Shri Sunil Prakash Ranadive. )
Age : 30 Yrs., Working as Police Constable)
Buckle No0.071221 attached to Armed )
Police Force, Naigaon, L.A-I, Mumbai-14. )
R/O. B.D.D. Chawl No.72, Room No.52, )
Bhagoji Waghmare Marg, Worli, )

)

Mumbai — 400 018. ...Applicant
Versus
1. The Director General & Inspector

)
General of Police, M.S, Mumbai, )
Having Office at Old Council Hall, )
Shahid Bhagatsingh Marg, )
Mumbai 400 039. )

2. The Commissioner of Police, Mumbai)
Having Office at Mumbai Police )
Commissionerate, L.T. Marg, )
Opp. Crawford Market, Fort, )
Mumbai 400 001. )

3. The State of Maharashtra.
Through Principal Secretary,

Home Department, Mantralaya,
Mumbai - 400 032.

— — — “—



4.  The Director. )
Maharashtra Police Academy, )
)
)

Having Office at Tryambak Road,

Nashik. ...Respondents

Mr. A.V. Bandiwadekar, Counsel for Applicant.

Ms. S.P. Manchekar, Chief Presenting Officer for
Respondents.

PER :  SHRI J.D. KULKARNI (VICE-CHAIRMAN)(J)

DATE ¢ 02.02.2018

JUDGMENT

1. Heard Shri A.V. Bandiwadekar, the learned Counsel
for the Applicant and Ms. S.P. Manchekar, the learned Chief

Presenting Officer for the Respondents.

2. The Applicant, a Police Constable has filed this

Original Application for following main reliefs.

“(@) By a suitable order / direction, this Hon’ble
Tribunal may be pleased to set aside the order
dated 8.9.2017 passed by the Respondent No.1,
whereunder he instructed the Respondent No.2
not to relieve the Petitioner so as to join the

training course for the post of Police Sub



Inspector at M.P.A, Nashik despite the
recommendation / selection of the Petitioner on
merit and accordingly, the Petitioner be granted
all the consequential service benefits, as if the
impugned order has not been passed.

(b) By a suitable order / direction, this Hon’ble
Tribunal may be pleased to hold and declare
that the minor penalty imposed upon the
Petitioner vide order dated 5.8.2017 (Exhibit-A)
passed by the Respondent No.2 of placing the
Petitioner at the basic pay of a Police Constable
for the period of 3 years shall not be treated as
bar against the Petitioner to seek posting as
Police Sub Inspector to join the Maharashtra
Police Academy, Nashik for the Barth of 2017,
as per the order of his selection dated
31.7.2017 (Exhibit-B) passed by the
Respondent No.1 and accordingly the Petitioner
be granted all the consequential service
benefits, as if the impugned order had not been

passed.”

He has also prayed that, Clause 4 of the order dated
31.07.2017 (Exh.B’, Page 28) passed by Respondent No.l to
the extent to which the Applicant is being denied the posting as

Police Sub Inspector (P.S.I) for training in the Institute of



Respondent No.4 at Nashik on account of minor penalty

imposed on him be quashed.

3. From the admitted facts, it seems that 828
candidates from the Police Constable cadre have been
recommended by Maharashtra Public Service Commission
(MPSC) for the post of P.S.I, since they were successful in the
Limited Departmental Examination held in 2016. The result of
the said examination was declared on 5.05.2017. In the list of
successful candidates, the name of the Applicant appears, and
therefore, he was entitled to be sent for training, which is a
requisite condition for further promotion. Vide communication
dated 31.07.2017 (Exb.‘B’, Page 28), the Special Inspector
General communicated to all the concerned Officers to send the
information in respect of the recommended candidates on or
before 8.08.2017. Clause (4) of the said communication is
material to decide this O.A, and therefore, the same is

reproduced as under :

“g.  TIEITST (¢ 3AGARIRT Fonfase fasmefa alemelr /
TORATISA Y07 / oiraeadd JooT / foleldsl gcaier Hicihel
ST Wle] eI /| Jelidd A H¥Ar o fAeT s
AN dX 32 3AGARIAT UfRIGTOTE grsauard A3 A3 ddd
creATfatetedl Ulddhel STeil HiGER ATgdr &, ob/o¢/0t
gl & Yehell AT ST HeX Hrar.”

4. According to the Applicant, in the Departmental
Enquiry (D.E), the Applicant was found guilty for the



misconduct and an order of punishment was passed against
him on 5.08.2017 as per Exb.‘A’ (Pages 25 to 27). The relevant
conclusions drawn by the competent authority and the final

order passed in the D.E. is as under :

“Fez [l Ameftan HPRIAR 3adies dol A, faspia Aol
siftrpriel Aed! faemita Aewelt FrasEzr got warn sua= aaaeR!
3 fafea el 3uce w5 el 313, ada UaR WLis.00-929/JF
gebIel 0fed Al faseszn ferolia dicbelidle URM 6.9,R,3,9,9,6,09,¢
3t R ffdarun Rrez st 3Rga Ries seict AR sistk FasuR 3tEd.
A FAAE! @ ARFA HLRIRUG 3RS AR FHell Bl 320 FRIGTAARA
eliepl WEAAUR! SR id Thald dauebiasel JE gid 313, 3R [l
Aepelt iR Aleht snuen Frsputa Tateu! gE et 313, AR . 1. &.
09-92R9/Jfre et Ufda, Acwlcla AFUE oW ems-2, 91,315, HaE
JALA AW Ul AW, HIg Alelt dolcll HINR ST e
Aepelt 3ifepRt a et TRaws, Maw enzn-2, 91311, , Hug Atwn Frepwiel
WelA 34 3T, AW oRa-R, 91,311, HE 8 AgAA 3RICAE 3UA-AH
Qe RuE ua@n e ddeaR die aviestal oant * {8 et @ dvera Ag
& AW wAalda  REE BRI S A B .
89 /a33n/fen-2/&@ /2090, & 09/03/2090 3@ Ul U IE,
faetw emzm-, 91 3.fa., FaF FRiCRIGSR =ian evena et 3R,

A o wdte, WellA 3 YT, ARA WelH, APl HIg 3
3M@QT ol !, AR ULLI018.09-9R9/JFT UbIel WiEd, ARA UehH,
AP, HAg, A 3qd BIR TSI UeiA RURIERN g ddaaR de

auiestar 3an ° 2t den qvad Aa 3R,

TR SR AT 31N JNA gld AR a3, A g 312N RabReA==
Ratwurga &o RaAtd sua At diclits FAgRaEs, AFRIE, A, HE Aldws

3 3161 AR B Abard.”



Admittedly, the Applicant has filed an appeal against the order

in the D.E. and the appeal was also dismissed.

S. The learned Counsel for the Applicant Shri A.V.
Bandiwadekar submits that, on 6.08.2016, the Applicant was
allowed to participate in the competitive examination for the
post of P.S.I. in the year 2016. A very minor punishment has
been awarded to the Applicant and the Applicant is ready to
undergo that punishment in the higher pay scale of
promotional cadre. The learned Counsel also invited my
attention to one Judgment passed in O0.A.No.824/2012
passed by this Tribunal in the case of Dhanraj P. Chavan
Vs. Government of Maharashtra & Anr. on 26t February,
2013. In the said case, the Respondents were directed to
include the name of the employee in the select list of
Superintendent of Police / Deputy Commissioner of Police and
also to issue an appropriate promotion order and the employee
therein was directed to pay entire amount as indicated by

Respondent No.2 towards the minor punishment.

0. The learned Counsel for the Applicant submits that
the Applicant is ready to undergo minor punishment, and
therefore, there is absolutely no reason to deny an opportunity

of undergoing requisite training to the Applicant.



7. The Respondents have filed reply affidavit and
submitted that the Applicant was punished in the D.E. as per
the provisions of Maharashtra Police (Punishment and Appeal)
Rules, 1956 and as per Rule 3(1)(i) of the said Rules, reduction
in rank, grade or pay or removal from any office or withdrawal
of any special emoluments is a major punishment. The

Applicant has been punished after conducting the D.E.

8. The Respondents submitted that, earlier the
Government of Maharashtra has issued Circular dated
2.04.1976 and G.R. dated 22.04.1996 whereby a procedure
was framed to consider the cases of employees for promotion
who were undergoing punishment. However, both these
Circulars have been cancelled vide G.R. dated 15.12.2017 and
in the G.R. dated 15.12.2017, a procedure has been laid down
as to what action shall be taken when the delinquent employee

is undergoing punishment.

9. The Respondents also stated that the reasons for not
sending 16 candidates including the Applicant for training are
various such as Offences registered against them or they are
facing D.Es. or they are facing punishment of stoppage of
increments or they are undergoing major penalty of reduction
in pay after completion of regular D.E. like the Applicant or
their absence period to be treated or they have not submitted

Caste Validity Certificate, etc.



10. The perusal of the impugned order whereby the
Applicant has been denied opportunity to undergo training is at
Exb.R-1’ (Page 72), dated 7.08.2017. In the said letter, it has
been clearly stated that the Applicant has been punished in the
D.E. and the action taken in the D.E. has been confirmed by
the appellate authority and his pay has been reduced at the
basic pay of a Police Constable for three years, and therefore, in
view of the G.R. dated 31.07.2017, he has not been considered

for the training.

11. The perusal of Para No.4 of the G.R. dated
31.07.2017, as already referred above, clearly shows that the
persons who were undergoing punishment in the D.E. or
against whom, crime has been registered under Prevention of
Corruption Act, etc. or who were under suspension, were not to
be considered for sending for training. This letter has been
issued in view of the G.R. dated 15.12.2017. The said G.R. is
placed on record at Exh.R-5’ (Page Nos.87 to 98 (both
inclusive)) clearly shows that the earlier two G.Rs. dated
2.04.1976 and 22.04.1996 have been cancelled by the
Government and this new G.R. has been issued. The said G.R.
clearly shows that, those employees who have been punished
in the D.E. such as reduction in rank, reduction in pay scale
for a particular period are not to be considered for promotion
till the period of punishment is over. In clause 13(b), it has
been clearly stated that, if such Officers are eligible for

promotion, they shall be considered for promotion only after



they undergo the punishment in the D.E. The said clause

specifically states as under.

“@) v fpar 3iftrs ad Adetare AzoAER fpar [l wa@eiaE
daEANAA s JER TRHER OO (187 e dal Tt YR
3. THEN U0 SMBRY /Swatar-iet eten Rietan siAa e Fasdt
qute Sie@Eeidd JUOR AR a gt wenasd YL Averen el
sl wEFEdl IAADND Ao FUR IHAAH, &A1 Jodid  Adeld
it /- TEEdE fdar @ a st At 3NeR 3™
3EHER T A IR, Aien gt i@ ATCIEaR @ vd
TR, AB 3 YERUd B/ wHRA-AlE Bigtan wictash Auciear
sl ueEd AlHAA N gEia iR sewtae, sten 3iltes-Aiw uEEd
Jad 3R 3ifteRl/eRa-AiAdd arel daa @ d wEEdE uE od

SAAA i1l UeiFlall SvITd Ar.”

12. From the facts of the case, it seems that the
Applicant along with 15 others have been denied opportunity to
undergo training for various reasons as already stated. It is
not that the Applicant along is denied such opportunity. No
mala-fides are proved against the Respondents authority and it
seems that the Respondents have just followed the guidelines
issued vide G.R. dated 15.12.2017 (Exh.‘R-5’), and therefore,
no mala-fides can be attributed against the Respondents for

not allowing the Applicant to undergo training.

13. The learned Counsel for the Applicant invited my
attention to the fact that the punishment ordered in the D.E. in

this case has been awarded by Assistant Commissioner of



10

Police, Naigaon (Armed). The learned Counsel submits that, in
fact, the said authority was having no legal power to punish the
Applicant in the D.E. The Applicant has placed on record
Schedule-I under Rule 5 of the Maharashtra Civil Services
(Discipline & Appeal) Rules, 1956. This Schedule prescribes
the competent authorities who can award punishments of
different kinds. In my opinion, the question as to whether the
Assistant Commissioner of Police, Naigaon was empowered to
punish the Applicant or not, is not in dispute in this O.A. The
Applicant has already filed appeal against the order of
punishment and the said appeal has already been dismissed,
and therefore, the competence of the authority to punish the
Applicant has no relevance so far as the claim of the Applicant

is concerned.

14. The learned Counsel for the Applicant further
submits that the Applicant was allowed by the Respondent
authorities to appear for the competitive examination for the
promotional post, and therefore, denying an opportunity to
undergo training, having successful in the said examination is
illegal. It is material to note that the permission granted to the
Applicant for appearing in the examination is at Exb.'D’ (Page
34) dated 6.08.2016. It was clearly stated in the said order
that the permission to appear for the examination will be
subject to D.E. as well as on condition that the appointment
will be subject to condition that the candidate can be held

ineligible at any stage.
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15. The learned Counsel for the Applicant further
submits that, no D.E. was pending against the Applicant when
the information was called as per Circular dated 31.07.2017
(Exb.B’). He submits that this Circular was issued on
31.07.2017 whereas the Applicant has been punished in the
D.E. on 5.08.2017. However, it is material to note that the
D.E. was pending on the date of such Circular against the
Applicant and the information was to be submitted on or before
8.08.2017 and the Applicant was already punished in the D.E.
on that date. Therefore, there is no substance in this

submission of the learned Counsel for the Applicant.

16. The learned Counsel for the Applicant further
submits that the Applicant has been punished with a very
minor punishment and punishment awarded can in no sense
can be treated as major punishment. He submitted that, there
is no definition of the words “minor punishment or major
punishment” under Bombay Police (Punishment and Appeal)
Rules, 1956. The learned Counsel also invited my attention to
the fact that, under Article 311(2) of the Constitution of India,
the major penalty includes dismissal, reduction in rank or
removal from service. He invited my attention to Rule 5(vi) of
the Maharashtra Civil Services (Discipline and Appeal) Rules,
1979 wherein major penalty and minor penalty have been

defined and reduction in pay scale is not major penalty.
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17. As against this, the learned C.P.O. invited my
attention to the provisions of Bombay Police (Punishment and
Appeal) Rules, 1956. She has invited my attention, particularly
to Rule 3(1) which deals with punishment that may be imposed
on the Police Officer such as suspension, deduction in rank,
grade or pay or removal from any office of distinction or
withdrawal of any special emoluments, compulsory retirement,
removal from service which does not disqualify from future
employment and dismissal. She submitted that, in all such
punishments, the D.E. is must and these punishments can be
passed only after the D.E. She further submits that, as per
Rule 3(2), the punishment like Caution, a reprimand, extra
drill, fine not exceeding one month’s pay, stoppage of
increments, recovery from pay of the whole or part of any
pecuniary loss caused to Government can be inflicted even
without enquiry. The learned C.P.O. submits that the
punishment of reduction in grade pay, therefore, can be

presumed to be major punishment.

18. On going to the arguments of the learned Counsel
for the Applicant as well as the learned C.P.O, I am of the
opinion that the question of punishment whether it is minor or
major, has not much relevance as stated by the learned
Counsel for the Applicant. What is required to be considered is
whether the Applicant’s name has not been considered for
sending to the training as per G.R. dated 15t December, 2017.

The said G.R. clearly shows that those who are undergoing



13

punishment and D.E, shall not be considered for promotion till
such period of punishment is over. The Respondents are not
denying the right of promotion to the Applicant and the like
persons. The only decision taken by the Government is that,
under certain circumstances, the employee shall not be
considered for promotion for the time being, if he is undergoing
punishment or facing criminal trial, etc. and also considering

the allegations against the employee.

19. The Applicant has not challenged the legality of the
G.R. dated 15t December, 2017, and therefore, it is only
necessary to see as to whether the impugned order falls within

ambit of G.R. dated 15t December, 2017.

20. Admittedly, the Applicant’s order of punishment in
D.E. passed on 5% August, 2017 by the Assistant
Commissioner of Police (Armed) has been confirmed by the
appellate authority. The allegations made in the said enquiry
are serious and admittedly, the Applicant is undergoing such
punishment for three years and the punishment period is for
three years, and therefore, the Respondents have rightly denied

an opportunity to the Applicant to under training.

21. As already stated, the Applicant is not only the
person who has denied such opportunity and it is not the case
that the Respondents are not considered the Applicant for

promotion. The Respondent appointing authority has to accept



14

the recommendation of the MPSC, but that does not mean that
all the persons recommended by the MPSC shall be sent for
training forthwith. It seems that the Respondent authorities
have taken a conscious decision not to send the Applicant
along with other persons for training and I do not find any
illegality, since the said decision is as per the Circular dated

31.07.2017.

22. In the result, I find no merit in the Original

Application. Hence, the following order.

ORDER

The Original Application stands dismissed with no

order as to costs.

Sd/-
(J.D. Kulkarni)
Vice-Chairman
02.02.2018

Mumbai
Date : 02.02.2018
Dictation taken by :

S.K. Wamanse.
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